
Extract from Hansard 
[ASSEMBLY — Thursday, 20 September 2018] 

 p6476a-6479a 
Ms Margaret Quirk 

 [1] 

JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION 
Eighth Report — “The More Things Change…: Matters arising from the Corruption and Crime Commission’s 

report on Operation Aviemore: Major Crime Squad Investigation into the Unlawful Killing  
of Mr Joshua Warneke” — Tabling 

MS M.M. QUIRK (Girrawheen) [10.33 am]: I present for tabling the eighth report of the Joint Standing 
Committee on the Corruption and Crime Commission, titled “The More Things Change …: Matters arising from 
the Corruption and Crime Commission’s report on Operation Aviemore: Major Crime Squad Investigation into 
the Unlawful Killing of Mr Joshua Warneke”. 

[See paper 1817.] 

Ms M.M. QUIRK: The name of this report “The More Things Change ...” reflects ongoing concerns around 
systemic issues identified with police and Aboriginal interaction: the more things change, the more they stay the 
same. At the outset, I thank for their conscientious efforts and diligence the committee’s research officers: principal 
research officer, Vanessa Beckingham, and before her Alison Sharpe, and latterly Marion Huntly. I also appreciate 
the efforts and commitment of members of the committee in deputy chair, Hon Jim Chown, MLC; 
Matthew Hughes, MLA, member for Kalamunda; and Hon Alison Xamon, MLC. 

The Corruption and Crime Commission findings in its April 2018 report titled “The Implementation of 
Recommendations Arising from the Commission’s Investigation into Operation Aviemore—A Further Report” 
are some of the most significant and timely that it has made. Of special note is that the commission followed up 
its earlier 2015 report and made findings that the implementation of its recommendations are incomplete and 
dilatory. It is readily apparent, to those with even a passing interest in criminal justice in Western Australia, that 
the issues highlighted by the commission are not new. What is less apparent is why concerted efforts were not 
made sooner to address these fundamental flaws in the manner in which the Western Australia Police Force 
enforced the law. It is hoped that the valuable work of the commission will act as a circuit-breaker. 
Operation Aviemore concerned the June 2014 conviction of Gene Gibson, a 24-year-old Pintupi man from 
Kiwirrkurra, in the WA Supreme Court and his plea of guilty to the unlawful killing of Joshua Warneke in 2010. 
The original charge of murder was downgraded to manslaughter after Justice Stephen Hall ruled the interview 
evidence inadmissible as it did not comply with the Criminal Investigation Act requirements. The judge doubted 
that Mr Gibson understood that he had the right to silence. He did not have an interpreter and, therefore, it was 
unlikely that he even understood the questions put to him. 

Following these remarks, police internal affairs and the CCC conducted concurrent inquiries into the conduct of 
the case, which resulted in the first of the Corruption and Crime Commission’s reports in 2015. As a result of these 
inquiries, the then Commissioner of Police announced in January 2017 — 

Indigenous people will soon be able to hear a prerecorded caution in any Aboriginal language if arrested 
in Western Australia … 

Reporting this on 7 January 2016 in The Guardian, Calla Wahlquist observed — 

O’Callaghan said WA police would also establish a specialised unit for dealing with Aboriginal witnesses 
and suspects from remote communities, increase training on the rights of arrested people and suspects, 
and attempt to negotiate to reintroduce Indigenous language interpreting services. 

According to the report, Amnesty International called on the WA Police to hold local cultural competency training 
in various Aboriginal communities to improve relationships between those communities and police. At this stage, 
I interpolate that despite the passing of two and a half years, the recorded cautions are yet to be deployed and the 
cultural competency training remains patchy and inadequate. I note also from the commission’s latest report that 
a funding request is under consideration. How long is it appropriate to wait? It is simply a false economy not to 
implement changes that mean investigations are more robust and less subject to appeal or adverse findings and 
that contribute to ensuring our First Nation people are equal before the law. 

Finally, on 12 April 2017, the WA Court of Appeal overturned the conviction on the basis that there was 
a miscarriage of justice and entered a judgement of acquittal for Mr Gibson. The court found that the integrity of 
the plea was impugned due to Mr Gibson’s “significant and pervasive” cognitive impairments and there was a real 
risk that the plea was not attributable to a genuine consciousness of guilt. Further, witnesses for the state were 
unreliable and the admissible evidence did not establish a case for Mr Gibson to answer. The latest commission’s 
report highlights not only noncompliance in the Gibson case with the Criminal Investigation Act, which was 
enacted in 2006, but also, even more inexplicably, a failure by the WA police to adequately address this issue 
system-wide more than a decade later.  
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The Criminal Investigation Act’s requirements regarding interviews conducted with special categories of 
suspects and witnesses are unambiguous. The commission finds the WA Police Force’s training and adherence 
to those requirements sporadic. The interview that was the subject of the appeal in the Gibson case occurred 
six years after the act came into force. This begs the question about why more training had not occurred during 
this period. Then Commissioner of Police Karl O’Callaghan referred to the lessons learned from Operation Aviemore 
in evidence to the Community Development and Justice Standing Committee on 15 February 2016 when 
he said — 

… the outcome of Operation Aviemore, which was the Warneke investigation, listed a whole range of 
potential deficiencies in training, not the least of which was the interviewing of vulnerable witnesses, 
particularly Aboriginal people. So the response to that quite rightly will be to increase the amount of 
training you give to people to interview vulnerable witnesses. But the people who are going to get that 
first and not the people who put their hand up and say, “I would like it”—they are the people who are the 
most likely to be sent into remote communities to do serious homicide investigations, sex crime 
investigations, so they will be the first cabs off the rank, and there will be lots of other people who  
will say, “I want to do this”, but they cannot, or they cannot yet. There is always more demand than 
supply in training. 

The second aspect of the commission’s report is WA police’s neglect in ensuring that officers have sufficient 
training and understanding of Aboriginal culture. Without it, the interactions of many officers in remote and 
regional Australia with the Aboriginal community are found wanting. Some would even argue that the issues 
remain unresolved since the 1991 findings of the Royal Commission into Aboriginal Deaths in Custody. But more 
recently there have been recommendations from a number of parliamentary committees, including the 
Community Development and Justice Standing Committee in several reports, that remain unfulfilled. For example, 
I note recommendations made as far back as 2013 in a comprehensive report, “In Safe Custody”, regarding training 
of both recruits and sworn officers. Recommendation 19 states — 

That Western Australia Police expands the diversity training module for recruits which deals with 
Aboriginal culture, and ensures that Aboriginal people are involved in its delivery. Recruits should be 
able to demonstrate cultural competency—that is, a well-developed understanding of Aboriginal issues 
and the skills to deal effectively with Aboriginal communities. 

Recommendation 20 states — 

That Western Australia Police ensures: (1) that sworn police officers receive ongoing cultural 
competency training; and (2) that it is standard procedure for officers transferred to a location with 
a significant Aboriginal population to receive a comprehensive induction program, tailored to reflect the 
issues and challenges of the location, and involving members of the local Aboriginal community. 

Similar findings were made in another report of that committee, entitled “A measure of trust”, when in the context 
of family violence it was found that — 

The Aboriginal cultural awareness training provided to WA Police recruits and officers is ad hoc, 
inconsistent and insufficient. 

Although some training is currently delivered, it concerns the committee that in mid-2018 cultural diversity 
training for police officers in Western Australia appears to be neither appropriate nor sufficient. This is evidenced 
by the fact that the commission has not yet been able to sign off on Operation Aviemore, a recommendation on 
this issue. Committee members, through their collective experiences, are acutely aware that many police officers 
stationed in remote and regional WA interact exceptionally well with communities and learn on the job about 
Aboriginal culture, particularly if the officer in charge is culturally competent. However, this is often a matter of 
accident rather than design, and the committee considers that this inconsistent approach is insufficient. The 
commission made no finding that the identified inadequacies in practice were attributable to targeted racism; 
however, a lack of experience in training led to perceptions of systemic racism. In this regard, on-the-job training 
for officers posted to remote and regional Western Australia is essential. In that context, the leadership of the 
officer in charge in ensuring this training is occurring is vital. The OIC sets the tone and culture in a small policing 
community. In the same way, senior leadership in WAPOL during this period made some less than helpful remarks, 
which open to misinterpretation or worse, greater division on matters of race and the shirking by WAPOL of its 
responsibility to tackle these issues, however complex. On 3 October 2011, an opinion piece titled “Police chief 
says face up to Aboriginal crime” in The West Australian, Luke Eliot quotes the former Commissioner of Police 
Karl O’Callaghan as saying — 

“Since no one else seems to want to say this I will—the conclusion we can draw from this is that we have 
an extremely serious problem with Aboriginal juvenile offending,” … 



Extract from Hansard 
[ASSEMBLY — Thursday, 20 September 2018] 

 p6476a-6479a 
Ms Margaret Quirk 

 [3] 

He described the problem of Aboriginal criminality as among — 

… several “very large elephants in the room about which nobody seems to want to talk about publicly”. 

He conceded that blaming particular groups in society for crime had “sensitivities”. 

In March 2015, police commissioner O’Callaghan was reported in an article in The Sydney Morning Herald in 
which he supported closure of Aboriginal communities. The headline was “WA Police chief enters indigenous 
debate”. He said — 

“I am unable to provide the same level of policing to those people and the level of protection that you and 
other members of the community would expect me to provide. 

“They are very remote, they are very far away from any support services and they have the most 
intractable difficulties including … high rates of sex abuse, high rates of drug abuse, children with STIs 
and a whole range of complicated factors.” 

… 

“There was no way of protecting the children there,” … 
“There was so much predatory behaviour.” 

Further controversy ensued in October 2016, according to ABC reporter Eliza Borrello, in an article titled, 
“WA Police chief Karl O’Callaghan slammed for citing Bill Leak cartoon, ‘inflaming racial tensions’”. It states — 

On Thursday, Commissioner O’Callaghan said a controversial cartoon by Leak was an “accurate 
reflection” of what his officers dealt with among some Aboriginal families. 

… 

Commissioner O’Callaghan made the comments while discussing the case of a 10-year-old boy charged 
over the trashing of Kalgoorlie Boulder Community High School on the weekend. 

“The reports I’ve got from the police is that they went to the father of that child, and the father of that 
child was not interested in caring for the child and was not interested in taking responsibility,” … 

“So we ended up for many hours looking after that child, trying to find a responsible adult.” 
However, while Leak’s cartoon depicts an Indigenous father and son, it has since been revealed the boy 
charged in Kalgoorlie was not Aboriginal. 

The WA Nationals MP for Kalgoorlie and Deputy Speaker Wendy Duncan said the Commissioner’s 
remarks were “outrageous”. 

“These comments by people like Karl O’Callaghan, people in high places that everybody respects, are 
taken on board,” she said. 

… 
Ms Duncan said Commissioner O’Callaghan had set back the good work being done by people in the city. 

“I’ve had feedback from people who work with Aboriginal people, and that was what drew it to my 
attention this morning, to just say this can’t continue,” she said. 
“I don’t blame Aboriginal people in Kalgoorlie–Boulder for becoming very disheartened.” 

In November 2016, a Perth Now article by Colleen Egan entitled, “Police Commissioner Karl O’Callaghan calls 
‘bulls**t’ on Stolen Generation concerns” states — 

LEAVING Aboriginal children in dysfunctional families because of concerns about repeating the stolen 
generations is “bulls..t”, Police Commissioner Karl O’Callaghan has said. 

… 

“Every time I’ve come out in the paper over the past few years and said we should lower the threshold, 
some of the most prominent people around Perth jump up and say that you’re advocating another stolen 
generation,” he said. 

“These kids are already having their lives stolen. 

“Any chance they’ve got of being normal community members is being stolen already. 
“I don’t buy this bulls..t about stolen generation by … dropping the threshold and saving these kids from 
these sorts of situations you describe.” 
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In quoting these various remarks, I will be accused of being very selective and diminishing the legacy of the long 
public service and achievement of the former police commissioner. Nothing is further from the truth. He is highly 
regarded and respected in the community. But I do so to demonstrate that an unwavering commitment and resolve 
is needed at the highest level. This must be clearly communicated to those on the frontline. Nuanced, mixed or 
confusing messages are unhelpful, otherwise we will continue to fail on the fundamental issues around WAPOL 
and Aboriginal relations. I also do so as I am genuinely perplexed about why there has been institutional inertia 
and wilful blindness about how to move forward for many years. Despite his comments, I commend the previous 
Commissioner of Police for at least entering into the debate and the community dialogue, which is more than I can 
say for the previous government, the priorities of which were clearly elsewhere. The inevitable questions remain 
after reading the commission’s report. Namely, why is there a slow pace in rolling out a comprehensive cultural 
awareness training to recruits and other officers? Is the Western Australia Police Force taking the matter as 
seriously as it should be?  

A corollary of the issues confronting Aboriginal communities is an appreciation of the prevalence of foetal alcohol 
spectrum disorder and its impact on cognitive impairment. The 2018 report of the Corruption and Crime 
Commission touches on how the presence of FASD may influence interview requirements under the Criminal 
Investigation Act 2006. The effect of FASD in the Gene Gibson case was raised on only appeal. However, the 
commission nevertheless considered whether the interviewing police officers made due inquiry of cognitive 
capacity. Identifying cognitive impairment is particularly difficult, and the Western Australia Police Force 
admitted in evidence to the committee that training needs to address the aspects that a police officer is able to 
understand and apply without having to diagnose the person in question. The committee considers that police are, 
however, required to make sufficient inquiry to ensure that a suspect is aware of the nature of the caution given to 
them. A consequence of this is that cognitive impairment, through FASD or otherwise, may render understanding 
limited. Although police officers are not expected to possess the expertise to make a firm diagnosis of a condition, 
they should be equipped with the tools to be able to form a view about the subject’s level of understanding of the 
interview process and their right to silence. The committee considers that there are positive signs that the 
Western Australia Police Force is entering a new era—an era in which the force has a sincere resolve to do better 
in its dealings with Aboriginal Western Australians. We are heartened by the recent speech given by Commissioner 
of Police Dawson to commemorate National Aborigines and Islanders Day Observance Committee week, in which 
he stated — 

I am committed to working with Aboriginal people to improve our relationships and foster meaningful 
and positive change for future generations.  

We look forward to prompt attention and action by the Western Australia Police Force to address the issues raised 
by the commission. After all, with meaningful and positive change, things will not remain the same, but, rather, 
lead to a vast improvement in criminal justice for the most vulnerable in this state. 
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